chose that route, a sense not provided by the drift floor or
the railroad ties which tended to be uniformly uneven.  More-
over, the 14-inch drops at the flume-board openings are not
inherent in the design and purpose of either the flume or the
track switches; they may be remedied.  Climax acknowledges
that some of the switch openings were covered at the time of
citation.  This greatly weakens its argument that use of covers
was "impractical."  Rather, it appears that it was practi-
cal to cover the openings where accumulation of debris was
a problem, and impractical to do so where it was not.  The
question appears more one of mere convenience than practicality.

It must also be noted that the smaller opening complained
of in the citation had nothing to do with a switch.  Instead,
the boards had apparently simply been broken off and not re-
paired or replaced.  Where flume boards are offered as a travel-
way, it is incumbent on the mine operator to keep them in decent
repair.

We now turn directly to the question of whether either of
the two openings was large enough to represent a realistic possi-
bility that a miner's foot could fall through, thus violating the
standard.  I must agree with Climax that the chances of this
happening are not great.  I further agree that even if a miner's
foot did encounter one of the openings, the openings were narrow
enough that the foot might not fall through.  On the other hand,
Climax acknowledges that it is possible that a foot could drop
into the openings and that injury could ensue.  From simply looking
at the openings as depicted in the photographs and sketches in
evidence, I must conclude that there is a realistic possibility
that a foot, or a part of one, could drop through.  That is suffi-
cient to establish violation.

Climax's argument concerning safety education and the miners'
familiarity with switch openings and other walking hazards in the
drift does not constitute a defense.  Where a standard prescribes
certain protective measures to eliminate hazards, a cautious state
of mind cannot be substituted for those measures.

The operator's favorable injury record of falling incidents
in the haulage drifts is commendable, but again is no defense.  It
bears instead upon the-severity of the violation.

The Secretary's citation classifies the violation as "signifi-
cant and substantial" under section 104 (d) of the Act.  In Cement
Division, National Gypsum Company, 3 FMSHRC 822 (1981), the Com-
mission defined such a violation as where "... there exists a
reasonable likelihood that the hazard contributed to will result
in an injury or illness of a reasonably serious nature."  Although
I am satisfied by the evidence that the falling hazard contributed
to by the openings creates a reasonable likelihood of injury, I am
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